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IN THE COURT OF ASSISTANT SESSIONS JUDGE:: UDALGURI, ASSAM 

SESSIONS CASE NO-05/2017 

u/s-376/506 IPC 

THE STATE OF ASSAM                 -------- Miss „S‟ (Informant/Victim). 

        -Vs- 

SRI NABAJIT DAS                            -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED MR, (LL.M, AJS) 

                     Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

  (1) Mr Rajib Sharma                      : Ld Addl. PP for the State. 

  (2) Mr K.C Dutta                               : Ld Legal Aid Counsel.  

EVIDENCE RECORDED ON                   : 03.03.17, 16.03.17, 18.04.17, 03.05.17  

                                                     & 06.06.17 

ARGUMENTS HEARD ON                   : 13.07.2017 & 21.07.2017. 

JUDGMENT DELIVERED ON                   : 03.08.2017. 

J U D G M E N T 

1.         The prosecution case in short is that on 11.10.2016 one Smti „S‟  (actual 

name is withheld in order to conceal the identity of the rape victim) lodged an 

ejahar in the Officer-in-Charge of Tangla P.S stating inter alia that the accused 

Sri Nabajit Das was making phone call to her for the last one week with 

assurance to marry her and accordingly on 10.10.2016 at about 7:30 pm 

accused Sri Nabajit Das called her near NRL Petrol Pump, Tangla and took her to 

a nearby house and then committed rape on her by taking advantage of 

absence of any people in that house. It is also stated that the accused 

threatened to kill her if she would inform about the incident to other people. 

Hence the Case. 

2.            On receipt of the ejahar, Tangla P.S Case No-130/16, u/s-376/506 IPC 

was registered against the accused Sri Nabajit Das. Investigation into the case 
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was commenced and after completion of usual investigation, charge-sheet u/s-

376/506 IPC was submitted against the accused Sri Nabajit Das, to face the trial.  

3.         In due course, the case was committed to the Court of Hon‟ble Sessions 

Judge, Udalguri by the learned JMFC, Udalguri and then the case was 

transferred to this Court for trial. 

4.       Trial of the case was commenced. The accused appeared before the 

Court to face trial. After hearing both the sides and perusing the case record, 

charges in writing u/s-376/506 IPC were framed. On being read over and 

explained the contents of the charges u/s-376/506 IPC, the accused pleaded not 

guilty and claimed to face the trial. 

5.           Points for Determination:- After considering the materials on record, I 

have found the following points for determination- 

             I) Whether on 10.10.2016 at about 7:30 pm the accused Sri Nabajit 

Das committed rape on the informant /victim „S” by taking her in his 

own house at Pub Nalbari Gaon near NRL Petrol Pump? 

            II) Whether on the same date, time and place, the accused threatened 

the informant/victim with injury on her person?          

6.            To bring home its charges, the prosecution side examined as many as 

eleven (11) witnesses namely, Smti Maheswari Mochahary as PW-1, Sri Diganta 

Saikia as PW-2, Miss „S‟ as PW-3, Smti Maloti Mochahary as PW-4, Sri Chandan 

Boro as PW-5, Sri Kamal Ch. Boro as PW-6, Smti Maikon Boro as PW-7, Sri 

Biswanath Das as PW-8, Dr Bimal Ch. Boro as PW-9, ASI Jadav Sarmah as PW-

10 and WSI Jamuna Das as PW-11. The prosecution side exhibited the ejahar as 

Ext-1, Statement of Victim u/s-164 CrPC and Medical Report of Victim as Ext-2, 

Sketch Map of PO as Ext-3 and Charge-sheet as Ext-4. After the closure of 

prosecution evidence, the accused was examined u/s-313 Cr.P.C, wherein his 

stand was of total denial. The accused declined to adduced defence. I have also 

heard the arguments of both the sides. 
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APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.        To determine the above-mentioned points and to reach a judicial 

decision on the same, let me now adumbrate the evidences on record. 

8.        PW-1 Smti Maheswari Mochahary, the mother of informant/victim, 

stated in her deposition that during the last Durga puja, her daughter had gone 

to watch Durga Puja at Tangla. PW-1 stated that when her daughter did not 

return home, they started to search her but they could not find her out. PW-1 

also stated that the accused took away her daughter from that place. PW-1 

further stated that on the next morning, they found her from a house nearby oil 

pump and at that time her daughter informed her that the accused committed 

rape on her. PW-1 further stated that she took her daughter to the police 

station, wherein she lodged an ejahar. During cross examination, PW-1 admitted 

that she did not see her daughter going away with the accused but she was 

informed about the incident by her daughter only. PW-1 further admitted that 

she is not aware of the name of the place wherefrom her daughter was 

recovered.  

9.    PW-2 Sri Diganta Saikia stated in his deposition that during the last 

Durga Puja, he had seen the accused being taken by some boys by assaulting 

him but he did not know the reasons for the same.  

10.       PW-3 Miss „S‟, the informant/victim, stated in her deposition that the 

incident took place during the last Durga Puja. PW-3 further stated that the 

accused was talking with her over phone since before 7 (seven) days of the 

incident. PW-3 further stated that during the Durga Puja, she met the accused in 

the Tangla Puja Mandap. PW-3 also stated that the accused forced her to go to 

a nearby shop but then he took her to a house nearby NRL Petrol Pump at 

Tangla and committed bad acts on her by grounding her. PW-3 further stated 

that on the next morning, she was searched out by her family members and 

then she lodged this ejahar. During cross examination, PW-3 admitted that the 
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accused took her from the Tangla Pani Tenki. PW-3 further admitted that she 

did not raise hue and cry while the accused was forcing her to go with him. PW-

3 further admitted that she also did not resist when the accused was doing bad 

acts with her. PW-3 also admitted that he did not get any injury on her body and 

did not get any injury on her breast. PW-3 further admitted that she did not give 

nail bite or teeth bite on the accused at the time when he was doing bad acts 

with her.  

11.           PW-4 Smti Maloti Mochahary, the aunt of informant/victim, stated in 

her deposition that during the last Durga Puja, she had gone to Tangla Durga 

Puja Mandap with the victim „S‟. PW-4 further stated that after watching puja for 

some time, she found the victim missing all on a sudden and then she tried to 

call her over mobile phone but she found her mobile phone switched off. PW-4 

further stated that she returned to her home and informed about the missing of 

the victim to her family members. PW-4 further stated that on the next day, the 

victim was found out by her parents and the victim told them that she was 

raped by a boy. During cross examination, PW-4 admitted that she did not see 

the person with whom the victim had gone away on that day from the Puja 

Mandap.  

12.      PW-5 Sri Chandan Boro stated in his deposition that during the last 

Durga Puja, informant/victim was missing from her house. PW-5 also stated that 

he did not know anything further as to why the case has been lodged.  

13.        PW-6 Sri Kamal Ch. Boro stated in his deposition that during the last 

Durga Puja time, he came to know that one boy spent one night with the 

informant/victim in a house in the vicinity of NRL Petrol Pump. PW-6 further 

stated that on the next day, the informant/victim was recovered. PW-6 further 

stated that he came to know about the incident from the informant/victim. PW-6 

also stated that he came to know that the name of the accused was Nabajit Das. 

14.    PW-7 Smti Maikon Boro stated in her deposition that during the last 

Durga Puja, informant/victim was missing from her house and the next day she 

was recovered. PW-7 further stated that she came to know that someone 
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committed bad acts with the informant/victim. PW-7 also stated that she came 

to know that one Nabajit Das committed the said acts on the informant/victim. 

15.     PW-8 Sri Biswanath Das stated in his deposition that sometime on 

request from people, he wrote petition, ejahar etc. and accordingly he had 

written the ejahar of this case but he had forgotten the reason for which the 

ejahar was lodged.                        

16.     PW-9 Dr Bimal Ch. Boro stated in his deposition that on 12.10.16 he 

was working as M & HO-1 at Udalguri Civil Hospital. On that day at about 4 pm 

he examined the victim „S‟, in connection with Tangla PS Case No. 130/16, u/s- 

376/506 IPC. PW-9 further stated that on examination, he found the following- 

Smear examination vide Regd. No. 10338(E) Lab Regd. No- 184 reported by 

Pathologist Manangaldoi Civil Hospital shows no presence of Spermatozoa in the 

slide; X-ray examination of the right wrist, elbow and iliac crest vide Plate No. 

RX 1C3526 dated 13/10/16 reported by Radiologist shows radiological age of the 

victim „S‟ approximately 20-22 years; Urine for pregnancy test on 13/10/16 

reported by Rashmi Clinical laboratory shows Negative; Ultrasonography of 

Abdomen on 13/10/16 by sinologist Dr. A. Deka reported as Normal Echofeative 

of organs imaged. PW-9 further stated that in his opinion the radiological age of 

victim was approximately 20-22 years and there was no violence mark on her 

private parts. During cross examination, PW-9 admitted that there was no 

evidence of recent sexual intercourse.  

17.    PW-10 ASI Jadav Sarmah stated in his deposition that on 11.10.16 he 

was posted at Tangla PS as ASI. PW-10 further stated that on that day at about 

6:30 pm, the O/C Tangla PS informed him over telephone that one boy has been 

confined by people at Sastrapara village and accordingly he told him to bring 

that boy to the police station. PW-10 further stated that he proceeded to the 

spot and brought that boy to the PS after getting him medically examined.      

18.       PW-11 WSI Jamuna Das stated in her deposition that on 11.10.16 

she was posted at Tangla PS as WSI and on that day O/C Dhirendra Kalita 

entrusted her with the task of investigation of this case. PW-11 further stated 
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that she recorded the statement of the victim in the PS. Then she sent her for 

medical examination. PW-11 further stated that after medical examination, she 

also sent the victim to the Court for recording the statement u/s- 164 Cr.P.C. 

PW-11 further stated that on the next day she proceeded to the place of 

occurrence and drew a rough Sketch Map of the PO. PW-11 also stated that she 

recorded the statement of the witnesses. PW-11 further stated that having 

found prima facie materials, she arrested the accused and sent him to Court. 

PW-11 further stated that she also collected the medical report of the victim. 

PW-11 further stated that after completing the investigation, she found materials 

u/s- 376/506 IPC against the accused Sri Nabajit Das and submitted the Charge-

sheet accordingly. During cross examination, PW-11 admitted that the incident 

took place on 10.10.16 at 7:30 pm and the ejahar was lodged on 11.10.2016 at 

9:15 pm. PW-11 further admitted that the informant did not specify the reason 

for delay in filing the ejahar. PW-11 further admitted that she recorded the 

statement of the victim on the date of lodging the ejahar. PW-11 also admitted 

that she recorded the statement of other witnesses on 12.10.2016.  

19.       Defence plea is of total denial as is evident from the statement of the 

accused u/s-313 CrPC. The accused flatly denied to have committed rape on the 

victim.  

POINT NO-I: 

20.       Let me now appreciate the evidences on record to decide the point in 

hand. I have also heard arguments of both the sides to decide the point in hand. 

The first point of argument raised by the ld Counsel for the accused is that there 

was delay of one day in lodging the ejahar. The ld Addl PP in counter argued 

that the ejahar was lodged on the day of recovery of the victim girl and as such 

it can not be termed as delay.  

21.      It can be seen from the case record that the alleged offence was 

committed on 10/10/2016 at about 7.30 pm. Then the victim was recovered on 

the next day at about 3.30 in the morning and then the ejahar was lodged at 

about 9.15 pm.  In sexual offence, in particular, in offence of rape, the delay in 
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lodging ejahar can occur due to various reasons. One of the reasons is the 

reluctance of prosecutrix or her family members to go to police station and to 

make a complaint about the incident which concerns the reputation of 

prosecutrix and the honour of entire family. The victim would be conscious 

about the danger of being ostracized by the society or being looked down upon 

by the society including her own family members, relatives, friends and 

neighbours, and as such she would save the risk of losing the loves in respect of 

her own relatives. Besides that in case of unmarried victim, the parents might 

also apprehend that it would be difficult to secure and arrange a suitable match 

for her from a respectable or an acceptable family in case the matter gets 

publicised. Hence, in such cases after giving very cool thought and considering 

every pros and cons, a complaint of sexual offence is generally lodged. As stated 

above, in this case there was a delay of one day in lodging the ejahar in this 

case. But such delay in this case, to my opinion, is not inordinate delay. So, 

under such circumstances, mere delay of one day in filing the ejahar is no 

ground to doubt the prosecution case if otherwise the prosecution case is 

believable. 

22.      The ld defence Counsel also argued that the prosecution case is a 

concocted one in as much as the informant/victim (PW-3) herself has not 

corroborated the stand taken by her in the  ejahar. Per contra, the ld Addl. PP 

submitted that the prosecution has been able to prove its case by adducing 

reliable evidences and hence the accused deserves to be convicted. 

23.     The ld defence Counsel also argued that the prosecution case has not 

been corroborated by any other independent witnesses and that the sole 

depositions of informant/victim cannot be made the basis for convicting the 

accused. There is no doubt that none of the PWs were eye witnesses in this case 

as always happen in a case of rape. It is well settled by a catena of decisions of 

Hon‟ble Supreme Court that there is no rule of law or practice that the evidence 

of the prosecutrix cannot be relied upon without corroboration and as such it 

has been laid down that corroboration is not a sine qua non for a conviction in a 

case of rape. If the evidence of victim does not suffer from any infirmity and the 
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probability factor does not render it unworthy of credence, as a general rule 

there is no rule of insisting on corroboration except from medical evidence 

where having regard to the circumstances of the case medical evidence may be 

vital. If the deposition of victim inspires confidence in the mind of the Court, the 

Court can very well act on the same. 

24.           In the case of STATE OF PUNJAB -Vs- GURMEET SINGH & ORS 

[1996 SCC (2) 384] the Supreme Court held: 

 “If evidence of the prosecutrix inspires confidence, it must be relied 

upon without seeking corroboration of a statement in material 

particulars. If for some reason the Court finds it difficult to place 

implicit reliance on her testimony, it may look for evidence which may 

lend assurance to her testimony………”. 

25.        In RAJU –Vs- STATE OF M.P [AIR 2009 SC 858] the Hon‟ble Supreme 

Court observed:  

               “that ordinarily the evidence of a prosecutrix should not be suspected 

and should be believed, more so as her statement has to be 

evaluated on a par with that of a injured witness and if the evidence 

is reliable, no corroboration is necessary”. 

      The Court however further observed:  

“it cannot be lost sight of the fact that rape causes the greatest 

distress and humiliation to the victim but at the same time, a false 

allegation of rape can cause equal distress, humiliation and damage 

to the accused as well. The accused must also be protected against 

the possibility of false implication. There is no presumption or any 

basis for assuming that the statement of such a witness is always 

correct or without embellishment or exaggeration”. 

26.      In the present case, the prosecution case rests on the sole testimony 

of the prosecutrix as the others came to know about the incident after she 
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informed the others after her recovery and as such let me recapitulate the 

evidence adduced by the victim. Victim (PW-3) stated in her deposition that the 

accused was talking with her over phone since before 7 (seven) days of the 

incident. PW-3 further stated that during the Durga Puja, she met the accused in 

the Tangla Puja Mandap and at that time, the accused forced her to go to a 

nearby shop but then he took her to a house nearby NRL Petrol Pump at Tangla 

and committed bad acts on her by grounding her. On the other hand, PW-3 

admitted in her cross-examination that she did not raise hue and cry while the 

accused was forcing her to go with him. Victim had gone to the Puja Mandap 

along with her aunt (PW-4), who stated in her deposition that after watching 

puja for some time, she found the victim missing all on a sudden and then she 

tried to call her over mobile phone but she found her mobile phone switched off. 

So, it is apparent that the victim had gone with the accused out of her own will. 

Had the accused foced the victim to go with him, PW-4 would have witnessed 

the same.  

27.           It is to be stated here that the age of the prosecutrix was about 20-

22 years at the time of the incident. It can be seen that victim (PW-3) admitted 

in her cross-examination that she did not resist when the accused was doing bad 

acts with her. PW-3 further admitted that she did not give nail bite or teeth bite 

on the accused at the time when the accused was doing bad acts with her. PW-

3 also admitted that she did not get any injury on her body and she also did not 

get any injury on her breast. The fact remains is that the victim (PW-3) was not 

just a child who would have surrendered herself to forced sexual assault without 

giving any resistance whatsoever. The victim did not offer any explanation to 

show that she was not in a position to offer resistance. It is highly improbable 

that there would be no scuffle between two grown up adults in case of a forced 

sexual assault. It is also highly improbable that there would be no sign of 

violence on the body of victim if indeed there was scuffle and forced sexual 

assault on the victim. Medical evdience also shows that there was no violence 

mark on private parts of the victim. So, all these create sufficient doubt on the 

veracity of prosecution case. 
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28.        It can be seen from the evidence of victim (PW-3) that she did not 

expressly stated that she was raped by the accused rather she stated that the 

accused did bad acts with her. The ld Counsel for the accused also argued that 

there is no evidence from prosecution side that the accused penetrated his penis 

into the vagina of the victim. 

29.       In this connection, I may refer here the judgment of Hon‟ble Gauhati 

High Court passed in Aliul Rahman -Vs- State of Assam, [(2005) 3, GLR 

581], wherein it was held that to constitute the offence of rape within the 

meaning of Section-375 IPC, the penetration of male organ of generation into 

the vagina of a victim is necessary and such penetration may even be of a 

slightest degree.  

30.     In the instant case, there is absolutely no evidence about the penetration 

of the male organ of the accused into the vagina of the victim and the victim 

(PW-3) did not even whisper that the accused committed sexual intercourse with 

her. Victim (PW-3) merely stated that the accused committed bad acts with her 

without explaining anything further. As such when no positive evidence has 

been adduced by the victim reagrding rape on her, I have scrutinized the 

evidences of other PWs to ascertain the offence of rape but neither of the PWs 

deposed anything about the penetration of male organ by the accused into the 

vagina of the victim. This position has led me to scrutinize the evidence of the 

doctor PW-9. The doctor (PW-9) has also deposed before the Court that he did 

not find any injury in the private parts or on any other parts of the body of the 

prosecutrix, besides admitting during cross examination that there was no 

evidence of recent sexual intercourse. Taking into account the evidences of the 

prosecution witnesses, it cannot, therefore, be held that the accused committed 

rape on the victim within the meaning of Section 375 IPC.  

31.    In Tukaram -Vs- State of Maharastra [(AIR 1979) SC 185], it was 

observed as follows:-  

“However even in a case of rape, the onus is always on the 

prosecution to prove each ingredient of the offence it seeks to 
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establish. Such onus never shifts. It is not a part of the duty of the 

defence to explain as to how and why in a rape case the victim and 

other witness have falsely implicated the accused. The prosecution 

case has to stand on its own legs and it cannot take support from the 

witness of the defence. However great the suspicion against the 

accused and however strong the moral believes and conviction of the 

Court, unless the offence of accused is established beyond reasonable 

doubt on the basis of legal evidence and materials on the record, he 

cannot be convicted of an offence. There is an initial presumption of 

the innocence of the accused and the prosecution has to bring home 

the charges against the accused by reliable evidence. The accused is 

entitled to benefit of every reasonable doubt”.                   

32.      As stated above, the prosecution has to prove its case beyond 

reasonable doubt and in case of any doubt, the benefit of doubt has to be given 

to the accused. On a threadbare assessment and appreciation of the evidence 

on record and in the light of aforesaid discussion, it can be said that the 

prosecution has failed to prove beyond reasonable doubt that the accused Sri 

Nabajit Das committed rape on the informant/victim Miss „S‟.  Hence the point in 

hand is decided against the prosecution. 

POINT NO-II: 

33.      Further stand of the prosecution is that the accused threatened the 

informant/victim with injury on her person. If the depositions of the PWs 

including the informant/victim (PW-3) are given a close look, it can be seen that 

none of the PWs whispered about the same. The only germane evidence in this 

respect as found from the deposition of victim (PW-3) is that the accused forced 

her to go to a nearby shop. Such force, if at all proved to have been applied by 

the accused, would not amount to an offence u/s-506 IPC.  Hence this point is 

also decided against the prosecution.            

34.           On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 
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case against the accused Sri Nabajit Das beyond reasonable doubt. As such, the 

accused is acquitted of the charges levelled against him. So, the accused be set 

at liberty forthwith. 

35.         The bail-bond for the accused would remain in force for the next six 

(6) months in view of Section- 437-A Cr.P.C. 

36.          Given under my hand and seal of this Court on this 3rd day of August, 

2017.   

  

                                                            (NUR MUHAMMAD ABDULLAH AHMED MR) 

                                                                   Asstt. Sessions Judge, Udalguri, Assam 

 

 

 

APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                               : Smti Maheswari Mochahary; 

          II) PW-2                               : Sri Diganta Saikia; 

 III) PW-3                              : Miss Manika Mochahary; 

 IV) PW-4                               : Smti Maloti Mochahary;                      

 V) PW-5                                : Sri Chandan Boro; 

         VI) PW-6                               : Sri Kamal Ch. Boro; 

 VII) PW-7                             : Smti Maikon Boro; 

        VIII) PW-8                              : Sri Biswanath Das; 

 IX) PW-9                               : Dr Bimal Ch. Boro; 

 X) PW-10                              : ASI Jadhav Sarmah & 

 XI) PW-11                             : WSI Jamuna Das. 
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2.   PROSECUTION EXHIBITS-            

           I) Ext-1                                : Ejahar; 

           II) Ext-2                               : Statement of victim u/s-164 CrPC &  

                                                          Medical Report of Victim; 

 III) Ext-3         : Sketch Map of PO; 

 IV) Ext-4         : Charge-sheet 

3.    DEFENCE WITNESSES                   : Nil     

4.    COURT WITNESSES/EXHIBITS       : Nil.                                                                    

                                               

 

 

                                                        (NUR MUHAMMAD ABDULLAH AHMED MR) 

                                                                     Asstt. Sessions Judge, Udalguri, Assam 

 


